
NHIA v. Azar –

Restoring Part B 

Reimbursement



The Path from CURES to Court
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The Litigation

On February 14, 2019, NHIA 
sues HHS challenging CMS’s 
interpretation of “infusion drug 
administration calendar day.”

• Agency action is 
“contrary to law”

• Agency action is 
“arbitrary and 
capricious”

• Rule violates 
legislative intent
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Summary of Arguments

• Reimbursement for “professional services, 
including nursing services” 

• does not mean only nursing services, and 

• does not include any physical presence requirement

• Congress directed that reimbursement occur on 
each “infusion drug administration calendar day”—
i.e., each day an infusion drug was administered to 
a beneficiary  
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What Will the Government Argue?
• Statute is ambiguous and court should defer to CMS’s 

interpretation
• CURES defines “home infusion therapy” to mean “the items 

and services…furnished by a qualified home infusion 
therapy supplier… which are furnished in the individual’s 
home”

• BBA defines infusion drug administration calendar day 
as “the date on which professional services…were 
furnished to administer such drugs to such individuals”

• Pharmacy services associated with the preparation and 
dispensing of home infusion therapy are covered under 
the DME benefit
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What did Congress Say?
By limiting reimbursement to providers to "the day on which 
home infusion therapy services are furnished by skilled 
professionals in the individual's home" CMS will effectively 
gut the intent of the legislation. This physical presence 
requirement contradicts the intent in drafting and enacting 
this legislation and makes the reimbursement required by 
the bill inadequate.

In preparing this legislation Congress worked to mirror this 
benefit as closely as possible to private sector and other 
governmental home infusion programs. No other payors for 
home infusion (commercial plans, Medicare Advantage 
Plans, the Veterans Administration, or others) have such a 
requirement for a professional to be physically present in 
order to reimburse for the beneficiary's home infusion 
because pharmacy services are so vitally important to 
home infusion. 
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Where Do We Go From Here
• March -- the Government has to assemble the 

“administrative record” and file it with the Court

• March 1 -- NHIA’s opening brief filed

• April 1 -- The Government will oppose NHIA’s 
arguments, and move to dismiss on jurisdictional 
grounds – this is expected

• April 15 -- NHIA will Reply to the Government’s 
opposition on the merits, and oppose the Motion to 
Dismiss

• May 1 -- The Government will file on last brief on 
jurisdiction

• June/July the Court will hear argument, and then we 
await Judge Leon’s decision
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Outcomes

• If we win, providers re-file 
claims and are paid for each 
day patient is infused in the 
home – relief back to January 
1, 2019

• If we lose, return to Congress 
to correct statute – relief is 
prospective (but right now 
CMS interpretation applies 
2021 and after)

8




